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and the extent of deficient performance
in each contract when making this de-
termination. If the pending contract
requires a subcontracting plan pursu-
ant to Subpart 19.7, Subcontracting
with Small, Small Disadvantaged Busi-
ness and Women-Owned Small Business
Concerns, the contracting officer shall
also consider the prospective contrac-
tor’s compliance with subcontracting
plans under recent contracts.

(c) Affiliated concerns. Affiliated con-
cerns (see Affiliates and Concerns in
19.101) are normally considered sepa-
rate entities in determining whether
the concern that is to perform the con-
tract meets the applicable standards
for responsibility. However, the con-
tracting officer shall consider the af-
filiate’s past performance and integrity
when they may adversely affect the
prospective contractor’s responsibility.

(d)(1) Small business concerns. If a
small business concern’s offer that
would otherwise be accepted is to be re-
jected because of a determination of
nonresponsibility, the contracting offi-
cer shall refer the matter to the Small
Business Administration, which will
decide whether or not to issue a Cer-
tificate of Competency (see subpart
19.6).

(2) A small business that is unable to
comply with the limitations on sub-
contracting at 52.219-14 may be consid-
ered nonresponsible.

[48 FR 42142, Sept. 19, 1983, as amended at 53
FR 27463, July 20, 1988; 53 FR 34226, Sept. 2,
1988; 56 FR 55378, Oct. 25, 1991; 60 FR 48260,
Sept. 18, 1995; 61 FR 67410, Dec. 20, 1996; 62 FR
44820, Aug. 22, 1997]

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime con-
tractors are responsible for determin-
ing the responsibility of their prospec-
tive subcontractors (but see 9.405 and
9.405-2 regarding debarred, ineligible,
or suspended firms). Determinations of
prospective subcontractor responsibil-
ity may affect the Government’s deter-
mination of the prospective prime con-
tractor’s responsibility. A prospective
contractor may be required to provide
written evidence of a proposed sub-
contractor’s responsibility.

(b) When it is in the Government’s
interest to do so, the contracting offi-
cer may directly determine a prospec-
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tive subcontractor’s responsibility
(e.g., when the prospective contract in-
volves medical supplies, urgent re-
quirements, or substantial sub-
contracting). In this case, the same
standards used to determine a prime
contractor’s responsibility shall be
used by the Government to determine
subcontractor responsibility.

9.105 Procedures.

9.105-1 Obtaining information.

(a) Before making a determination of
responsibility, the contracting officer
shall possess or obtain information suf-
ficient to be satisfied that a prospec-
tive contractor currently meets the ap-
plicable standards in 9.104.

(b)(1) Generally, the contracting offi-
cer shall obtain information regarding
the responsibility of prospective con-
tractors, including requesting
preaward surveys when necessary (see
9.106), promptly after a bid opening or
receipt of offers. However, in nego-
tiated contracting, especially when re-
search and development is involved,
the contracting officer may obtain this
information before issuing the request
for proposals. Requests for information
shall ordinarily be limited to informa-
tion concerning (i) the low bidder or
(i) those offerors in range for award.

(2) Preaward surveys shall be man-
aged and conducted by the surveying
activity.

(i) If the surveying activity is a con-
tract administration office—

(A) That office shall advise the con-
tracting officer on prospective contrac-
tors’ financial competence and credit
needs; and

(B) The administrative contracting
officer shall obtain from the auditor
any information required concerning
the adequacy of prospective contrac-
tors’ accounting systems and these sys-
tems’ suitability for use in administer-
ing the proposed type of contract.

(ii) If the surveying activity is not a
contract administration office, the
contracting officer shall obtain from
the auditor any information required
concerning prospective contractors’ fi-
nancial competence and credit needs,
the adequacy of their accounting sys-
tems, and these systems’ suitability for
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use in administering the proposed type
of contract.

(3) Information on financial resources
and performance capability shall be ob-
tained or updated on as current a basis
as is feasible up to the date of award.

(¢) In making the determination of
responsibility (see 9.104-1(c)), the con-
tracting officer shall consider relevant
past performance information (see sub-
part 42.15). In addition, the contracting
officer should use the following sources
of information to support such deter-
minations:

(1) The List of Parties Excluded from
Federal Procurement and Nonprocure-
ment Programs maintained in accord-
ance with subpart 9.4.

(2) Records and experience data, in-
cluding verifiable knowledge of person-
nel within the contracting office, audit
offices, contract administration of-
fices, and other contracting offices.

(3) The prospective contractor—in-
cluding bid or proposal information,
questionnaire replies, financial data,
information on production equipment,
and personnel information.

(4) Commercial sources of supplier in-
formation of a type offered to buyers in
the private sector.

(5) Preaward survey reports (see
9.106).

(6) Other sources such as publica-
tions; suppliers, subcontractors, and

customers of the prospective contrac-
tor; financial institutions; Government
agencies; and business and trade asso-
ciations.

(7) If the contract is for construction,
the contracting officer may consider
performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant
contract administration offices that
become aware of circumstances casting
doubt on a contractor’s ability to per-
form contracts successfully shall
promptly exchange relevant informa-
tion.

[48 FR 42142, Sept. 19, 1983, as amended at 51
FR 27119, July 29, 1986; 52 FR 9038, Mar. 20,
1987; 54 FR 19813, May 8, 1989; 60 FR 16718,
Mar. 31, 1995; 60 FR 33065, June 26, 1995; 61 FR
39201, July 26, 1996]
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9.105-2 Determinations and docu-

mentation.

(a) Determinations. (1) The contract-
ing officer’s signing of a contract con-
stitutes a determination that the pro-
spective contractor is responsible with
respect to that contract. When an offer
on which an award would otherwise be
made is rejected because the prospec-
tive contractor is found to be non-
responsible, the contracting officer
shall make, sign, and place in the con-
tract file a determination of non-
responsibility, which shall state the
basis for the determination.

(2) If the contracting officer deter-
mines and documents that a responsive
small business lacks certain elements
of responsibility, the contracting offi-
cer shall comply with the procedures in
subpart 19.6. When a certificate of com-
petency is issued for a small business
concern (see subpart 19.6), the con-
tracting officer may accept the factors
covered by the certificate without fur-
ther inquiry.

(b) Support documentation. Documents
and reports supporting a determination
of responsibility or nonresponsibility,
including any preaward survey reports
and any applicable Certificate of Com-
petency, must be included in the con-
tract file.

9.105-3 Disclosure of preaward infor-
mation.

(a) Except as provided in subpart 24.2,
Freedom of Information Act, informa-
tion (including the preaward survey re-
port) accumulated for purposes of de-
termining the responsibility of a pro-
spective contractor shall not be re-
leased or disclosed outside the Govern-
ment.

(b) The contracting officer may dis-
cuss preaward survey information with
the prospective contractor before de-
termining responsibility. After award,
the contracting officer or, if it is ap-
propriate, the head of the surveying ac-
tivity or a designee may discuss the
findings of the preaward survey with
the company surveyed.

(c) Preaward survey information may
contain proprietary and/or source se-
lection information and should be
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